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EXPLANATORY NOTES

INTRODUCTION

2. These Explanatory Notes have been prepared by the Non-Executive Bills Unit on behalf 
of David Stewart MSP, the member in charge of the Bill. They have been prepared in order to 
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 
have not been endorsed by the Parliament.

3. The Notes should be read in conjunction with the Bill. They are not, and are not meant to 
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a section 
or schedule, does not seem to require any explanation or comment, none is given.

SUMMARY AND BACKGROUND TO THE BILL

4. The Bill establishes a Commissioner for Victims and Witnesses in Scotland whose 
general function is to promote and safeguard the interests of victims and witnesses. It sets out 
specific functions that the Commissioner may exercise for the purposes of the Commissioner’s 
general function. These functions are to—

• promote awareness and understanding of the interests of victims and witnesses

• promote best practice in relation to victims and witnesses

• publish or otherwise disseminate information or ideas

• provide advice or guidance

• provide education or training

• promote, commission, undertake or publish research

COMMENTARY ON SECTIONS

Section 1: Establishment

5. Subsection (1) establishes the office of Commissioner for Victims and Witnesses (“the 
Commissioner”).

6. Subsection (2) introduces schedule 1 which makes detailed provision concerning matters 
including the status, independence, remuneration, terms of appointment, general powers, location 
of office and budget of the Commissioner. The schedule also makes detailed provision in relation 
to various matters of an administrative nature.

Section 2: General function

7. Section 2 provides that the general function of the Commissioner is to promote and 
safeguard the interests of victims and witnesses.
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8. Section 17 provides definitions of “victims” and “witnesses” in relation to the general 
function and the Bill’s other provisions. 

Section 3: Functions relating to the exercise of the Commissioner’s general function

9. Section 3 lists specific functions that the Commissioner may exercise in carrying out the 
general function of promoting and safeguarding the interests of victims and witnesses. 

10. Subsection (1)(a) provides that the Commissioner may promote awareness and 
understanding of the interests of victims and witnesses. In relation to victims and witnesses 
themselves, this might include providing information on where and how to access further 
assistance. In relation to the promotion of those interests to the wider public, this might include 
direct input to policy development in relevant organisations, fostering effective media relations 
and the hosting of conferences/targeted events.

11. Subsection (1)(b) provides that the Commissioner may promote best practice in relation to 
victims and witnesses. It is intended that the Commissioner will be able to promote best practice 
to any organisation whose work has an impact on the interests of victims and witnesses. This 
might, for example, include police, local authorities, courts, statutory bodies and voluntary 
organisations.

12. Subsection (1)(b) is closely linked to the function of monitoring law, policy and practices 
set out in section 4. For example, the Commissioner could highlight examples of good practice 
as a result of considering current practice under subsection 4(1)(b) and could promote best 
practice by, for example, making recommendations to public authorities.

13. Subsection (1)(c) provides that the Commissioner may publish or otherwise disseminate 
information or ideas.  This complements the other specific functions at 3(1)(a), (b), (d) and (e).

14. Subsection (1)(d) provides that the Commissioner may provide advice or guidance.  The 
Commissioner will be able to direct people to services and information.  The Commissioner will 
also provide advice to service providers and, linked to subsection (1)(b) and (c), publish 
guidance to target particular areas of policy or practice in relation to victims and witnesses.

15. Subsection (1)(e) provides that the Commissioner may provide education or training in 
pursuance of his or her general function. 

16. Under subsection (1)(f) the Commissioner may promote, commission, undertake or 
publish research relating to the interests of victims and witnesses. This might result, for example, 
in the Commissioner undertaking research into the effect of a particular piece of legislation or 
policy on the interests of victims and witnesses.  It may also support research into a particular 
area of service provision or use.

17. Subsection (2) allows the Commissioner to charge reasonable fees for providing 
education or training under subsection (1)(e) or for carrying out research under subsection (1)(f). 
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These provisions do not oblige the Commissioner to charge fees and simply permit the 
Commissioner to charge fees in appropriate circumstances.

18. Subsection (3) provides that the Commissioner will retain any fees received under 
subsection (2).  These must be applied to meet expenses incurred by the Commissioner in doing 
whatever is charged for under subsections (1)(e) and (1)(f).

Section 4: Monitoring of law, policy and practices

19. Under subsection (1)(a) the Commissioner may consider legislation relating to the 
interests of victims and witnesses and the way in which it is applied. For example, this may 
include issuing statements or reports on the possible impact of legislation and proposed 
legislation. Subsection (1)(b) allows the Commissioner to monitor the policies and practices of 
relevant public authorities (defined at section 17(5) of the Bill). This might, for example, include 
reviews of the policies and practices of the Scottish Government, local authorities and other 
relevant public authorities with regard to victims and witnesses. A review of law, policy or 
practice could result, for example, in recommendations in a report to Parliament under section 14 
or be referred to in the annual report under section 13.

20. In order to avoid duplication of work, subsection (2) requires the Commissioner to 
consult with the Scottish Law Commission prior to undertaking a review of any area of law.

Section 5: Power to co-operate etc. with others

21. Section 5 provides for the Commissioner, in exercising functions under the Bill, to 
consult, act jointly with, co-operate with or assist any other person. Subsection (2) requires the 
Commissioner to ensure, so far as practicable, that activity undertaken does not unnecessarily 
duplicate the work of other statutory agencies with shared interests or remits that overlap with 
that of the Commissioner.

Section 6: No power to assist in claims or legal proceedings

22. Section 6 prohibits the Commissioner from acting jointly with, or providing assistance to
(including advice and guidance) any person in connection with any claim or legal proceedings.  
This restriction applies to existing and contemplated proceedings to which any person may be or 
may become a party. The Commissioner may consult or otherwise engage with individuals who 
are involved in active proceedings but may not assist them with any aspect of those proceedings.

Section 7: Equal opportunities

23. Section 7 requires the Commissioner, when exercising the Commissioner’s functions 
under the Act, to encourage equal opportunities and the observance of the equal opportunity
requirements as set out in Section L2 of Part II of Schedule 5 to the Scotland Act 1998.
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Section 8: Power to conduct investigations

24. Subsection (1) empowers the Commissioner to conduct investigations into the policies or 
practices of a particular relevant Scottish public authority, relevant Scottish public authorities 
generally or relevant public authorities of a particular description, in connection with the 
Commissioner’s general function. Section 17(5) of the Bill defines “relevant public authority”. 
Section 9 establishes certain restrictions with regard to the scope of the Commissioner’s 
investigations.

25. Subsection (4) sets out the procedure to be followed before starting an investigation, 
requiring the Commissioner to draw up terms of reference and a summary of the procedure to be 
followed. The Commissioner must give notice of the proposed investigation and its terms of 
reference and procedure to applicable relevant Scottish public authorities, and publicise such 
details in a manner that the Commissioner feels is appropriate to bring them to the attention of 
others likely to be affected by the investigation.

26. The “applicable relevant public authority” is defined in subsection (6) to mean any public 
body which the Commissioner believes is likely to be required to give evidence or provide other 
information, or which has members, officers or staff who are likely to be required to give 
evidence or provide other information.

Section 9: Restrictions as to scope of investigations

27. Section 9 sets out various restrictions on the power of the Commissioner to conduct 
investigations.

28. Before the Commissioner can carry out an investigation, he or she must be satisfied on 
reasonable grounds that the conditions set out in subsections (1)(a) and (1)(b) have been met.

29. Subsection (1)(a) requires that an issue for investigation must be of significance to the 
Commissioner’s general function relating to the interests of victims and witnesses generally or 
particular groups, as opposed to individual cases which are excluded by subsection (2). This is an 
area in which the views of victims and witnesses, and organisations working to support them, 
will inform the work of the Commissioner. It is for the Commissioner to decide whether 
something is significant enough to be investigated, provided that reasonable grounds exist upon 
which to do so.

30. Subsection (1)(b) prevents the Commissioner from duplicating the investigatory functions 
of other bodies. This provision is designed to avoid any unnecessary overlap with the activities 
of other statutory bodies such as, for example, existing commissions or commissioners.

31. Subsection (3) allows the Commissioner to take the policies and practices of a particular 
Scottish public authority into account when carrying out an investigation.

32. Subsection (4) prevents the Commissioner from questioning the findings of any court, 
inquiry or tribunal when conducting an investigation or in the final report of any investigation.
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Section 10: Evidence

33. Subsections (1) and (2) permit the Commissioner to require any relevant public authority 
or member, officer or staff member of such an authority to give oral evidence, produce 
documents or to provide any other form of information deemed relevant to an investigation.

34. Subsection (3) allows the Commissioner to consider information freely volunteered by 
any person (including relevant public authorities) provided that information is relevant to the 
investigation.  It is not necessary for the information to have been obtained following a request 
under subsection (1).

35. Subsection (4) states that those required to give evidence by the Commissioner are not 
required to answer any questions, produce any document or provide any information which those 
persons would be entitled to refuse (as the case may be) to answer, produce or provide in 
proceedings in a court in Scotland.

36. Where a person makes a statement in answer to any question by the Commissioner which 
the person was obliged to answer, subsection (5) provides that any such statement would be 
inadmissible in any proceedings in a criminal court. The effect of this is that a person cannot 
incriminate him or herself during the investigation process. An exception is made where perjury 
proceedings are initiated in respect of the statement made to the Commissioner.

37. Subsection (6) requires oral evidence taken in the course of an investigation to be heard 
in public unless the Commissioner considers that it is necessary or expedient to take evidence in 
private. This might include, for example, circumstances in which a vulnerable person is giving 
evidence.

38. Subsection (7) requires documentary evidence provided under subsection (1) to be made 
publicly available, unless the Commissioner considers it necessary or expedient that such 
evidence should remain private.

39. Further provision in relation to the requirements to provide evidence is made in schedule 
2.

Section 11: Report of an investigation

40. On completion of an investigation, subsection (1) requires the Commissioner to lay a 
report on the investigation before the Parliament.

41. Subsection (2) states that the report must include the Commissioner’s findings and any 
resultant recommendations. 

42. Subsection (3) prohibits reporting upon the activities of a specified or identifiable person, 
unless the Commissioner considers that it is necessary to do so in order for the report to 
adequately reflect the results of the investigation.
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43. Subsection (4) provides that if the Commissioner chooses to exercise the capacity to 
identify individuals then it must provide those persons with a draft of the proposed report and 
provide them with an opportunity to make representations concerning the proposed report. The 
Commissioner must consider any such representations before proceeding with publication.

Section 12: Strategic plans

44. Section 12 requires the Commissioner to produce a strategic plan and details 
arrangements for timing, content, consultation and review. Under subsection (1) the plan covers 
a four-year period and sets out how the Commissioner proposes to perform his/her functions 
during the period.

45. Subsection (2) sets out broad details of what a plan must contain. In particular it must 
provide the objectives and the priorities for the four-year period and state proposals for achieving 
them. In addition the plan must provide timetables and cost estimates.

46. Subsection (3) requires the Commissioner to consult on the plan before laying it before 
the Parliament. Comment on a draft must be sought from the Parliamentary corporation (SPCB)
and any other person the Commissioner thinks appropriate, which may include a committee of 
the Parliament (subsection (4)).

47. Subsection (5) requires the Commissioner to lay each strategic plan before the Parliament 
prior to the start of the four-year period, which is defined in subsection (10) as beginning on the 
next 1 April after commencement of the Act and each subsequent period of four years. 
Subsection (6) requires the Commissioner to publish each plan that is laid before the Parliament.

48. Under subsection (7) the Commissioner can review the strategic plan at any time during 
the four-year period and lay a revised plan before the Parliament. Subsection (8) provides that, in 
the event of a revised plan, the provisions in subsections (2) to (7) about content, laying before 
the Parliament, consultation and publication apply.

Section 13: Annual reports

49. Subsection (1) requires the Commissioner to prepare an annual report which must be laid 
before the Parliament and subsection (3) specifies that this must be done within seven months of 
the end of the reporting year. The report must include a review of steps taken to fulfil the 
Commissioner’s functions during the preceding year. 

50. Subsection (2) sets out the matters that must be included in the annual report. These will 
be included in every annual report. Subject to subsection (4), there is no restriction on the 
inclusion of any other matters considered relevant to the Commissioner in the annual report. The 
annual report will, for example, enable the Commissioner to comment on the main issues of the 
previous year in relation to the rights of victims and witnesses. It will also contain an indication 
of the themes to be tackled over the following year. The Commissioner can also highlight 
recommendations made by him or her in any other reports (such as a report following an 
investigation) or include any other recommendations. 
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51. Subsection (4) obliges the Commissioner to comply with any directions given by the 
SPCB regarding the form and content of the report.

Section 14: Publication of reports

52. Subsection (1) requires the Commissioner to publish all reports laid before the Parliament
by the Commissioner. Publication in either electronic format or hard copy would meet this 
requirement. All reports laid before Parliament by the Commissioner will, in line with normal 
practice, automatically be made available through the Stationery Office.

53. Subsection (2) enables the Commissioner to publish any other report relating to his or her 
functions. This provision covers reports that the Commissioner may wish to publish that may not 
be necessary or appropriate to be laid before the Parliament. For example, the Commissioner 
may wish to publish results of research, or the key outcomes of a conference. 

Section 15: Defamation

54. Subsection (1)(a) provides the Commissioner and staff with absolute privilege for 
investigations, communications in respect of investigations and all reports. The provision of 
absolute privilege effectively places a bar on a person’s right to pursue an action of defamation
in respect of statements made by the Commissioner. This allows the Commissioner to carry out 
investigations without being impeded by considerations of defamation in relation to any 
defamatory material received.

55. Subsection (1)(b) provides the Commissioner and the Commissioner’s staff with 
qualified privilege in connection with any other statements made in pursuance of the purposes of 
the Bill.

56. Subsection (1)(c) provides individuals who make statements to the Commissioner or the 
Commissioner’s staff in connection with any of the purposes of the Bill with qualified privilege. 

57. “Statement” has the same meaning as in the Defamation Act 1996 c.31 and therefore 
means words, pictures, visual images, gestures or any other method of signifying meaning.

Section 16: Giving of notice

58. This section sets out the processes that the Commissioner must follow when giving 
notice.

59. Any notice to be given to any person under any provision of the Act must be given in 
writing and must be either delivered in person or sent by registered post, a postal service which 
provides for delivery of the document to be recorded, or using electronic communications (in 
relation to which subsection (3) makes further provision). Subsection (4) makes provision as to a 
person’s proper address where notice is sent by post.
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60. Where notice is sent by post in accordance with subsection (2)(b), it is presumed to have 
been received 48 hours after it was sent unless evidence to the contrary is shown. A presumed 48 
hour time period also operates in respect of electronic communications sent further to subsection 
(2)(c), unless the contrary is shown.

Section 17: Interpretation: “victims”, “witnesses”, “relevant public authority” and other 
expressions

61. The Commissioner is required under section 2 to promote and safeguard the interests of 
victims and witnesses.  Section 17 defines “victims” and “witnesses” for the purposes of the Bill.  
It provides an inclusive definition of “victims”, illustrating certain persons who are intended to 
fall within the Commissioner’s remit.  The term includes victims of offences, victims of 
antisocial behaviour and the family members of such victims (section 17(1)).  Section 17(2) sets 
out a definition of “witnesses”. It is immaterial for the purposes of the definitions of “victims” 
and “witnesses” whether offending conduct or behaviour is actually reported, or results in any 
charges, convictions or findings of antisocial behaviour (section 17(3)).  

62. Section 17 defines “relevant public authority” for the purposes of the Commissioner’s 
powers of monitoring (section 4(1)(b)) and investigating (sections 8 to 11 and schedule 2) the 
policies and practices of such bodies.  “Relevant public authority” means “any body or office 
which, or office-holder who, is (a) a part of the Scottish Administration, (b) a Scottish public 
authority with mixed functions or no reserved functions, (c) a cross-border public authority but 
only in relation to functions exercisable in or as regards Scotland which do not relate to reserved 
matters.” (subsections (5) and (6)). 

63. Section 17(7) defines various other expressions used in the Bill.

Section 18: Short title, Crown application and commencement

64. This section gives the Bill its short title and also provides for the Act to come into force 
on the first day of the month which follows the month which includes the day falling 6 months 
after Royal Assent. This period is required to enable the Scottish Government and the Parliament 
to put in place the required structures, procedures, staffing and resources.

Schedule 1: The Commissioner for Victims and Witnesses

65. Schedule 1 makes detailed provision concerning the appointment, status, independence, 
disqualification, terms of office and remuneration, pensions, subsequent appointments and 
general powers of the Commissioner plus other matters.

66. Paragraph 1 of the schedule sets out that the Commissioner will be appointed by the 
SPCB with the agreement of the Parliament.

67. Paragraph 2 makes it clear that the Commissioner is not to be regarded as being a servant 
or agent of the Crown and states that the Commissioner’s property is not to be regarded as being 
property of the Crown.  In addition sub-paragraph (3) makes clear the Commissioner’s status as 
that of a juristic person distinct from the natural person holding the office of Commissioner.
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68. Paragraph 3 sets out the Commissioner’s independence from the Parliament, the Scottish 
Government and the SPCB in performing the functions of the office.  Sub-paragraph (2) lists the 
powers where the Commissioner is subject to direction or control to take account of the 
supervisory regime that the Bill puts in place.

69. Paragraph 4 sets out the circumstances in which a person is disqualified from being 
appointed Commissioner. The same restrictions continue to apply during the Commissioner’s 
term of office.  No person may become the Commissioner if that person is a member of the 
Scottish Parliament (or its staff), a member of the European Parliament, the House of Commons 
or the House of Lords and is entitled to vote there.  Persons who have been a member of the 
Scottish Parliament in the previous two years from when the appointment is to take effect are 
also disqualified. Similarly, no person who is employed or appointed in any other capacity by the 
Commissioner can be appointed as Commissioner. Should the Commissioner be elected to the 
Parliament, for example, the person would immediately be disqualified from holding office as 
Commissioner and would be required to relinquish office.

70. Paragraphs 5 and 6 set out terms of appointment, remuneration and removal, and that the 
SPCB sets the salary and allowances of the Commissioner and makes arrangement for payment 
of pension, allowances or gratuities.

71. Under paragraph 5(1) a Commissioner may hold office for a single term of up to a period 
of eight years. Paragraph 5(3) allows a Commissioner to resign from office at any time subject to 
giving of any minimum period of notice as provided for in paragraph 5(10).  A Commissioner 
may be removed from office by the SPCB under paragraph 5(4) but only if the circumstances set 
out in paragraph 5(5) apply.

72. Paragraph 5(5)(a) states that a Commissioner may be removed from office if the SPCB is 
satisfied that the Commissioner has breached his or her terms and conditions of office. Having 
come to that view, the SPCB would ask the Parliament to resolve that the Commissioner should 
be removed for the breach.

73. Under paragraph 5(5)(b), a Commissioner may be removed from office if the Parliament
resolves that it has lost confidence in the Commissioner’s willingness, suitability or ability to 
perform the Commissioner’s functions. 

74. In both circumstances, a resolution must be voted for by at least 86 members, being a 
number not less than two thirds of the total number of seats for members of the Parliament.

75. Paragraph 5(6) provides that the Commissioner is entitled to such remuneration and
allowances as are determined by the SPCB. These will be subject to contractual arrangements 
between the parties. The Commissioner’s other terms and conditions of holding office are also
determined by the SPCB, under paragraph 5(7).

76. Paragraph 5(8)(a) provides that these terms and conditions can prohibit the Commissioner 
from holding any other specified office, employment or appointment or engaging in any other 
specified occupation. For example, there may be instances when an appointment might be seen 
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to compromise the independence of the Commissioner. For example, this could arise if the 
Commissioner was to become an office-holder of a relevant public authority which he or she 
would be able to investigate. Under paragraph 5(8)(b) the SPCB may determine, as part of the 
terms and conditions of appointment of the Commissioner, whether the Commissioner should be 
permitted to hold any other office, employment or appointment or engagement.

77. Paragraph 7 sets out restrictions on subsequent appointments held by a Commissioner 
once he or she has left office. A former Commissioner may not subsequently be employed by the 
Commissioner for Victims and Witnesses, be an employee or appointee of any person or body 
into which an investigation had been carried out or continued by the former Commissioner when 
in office or hold any other office, employment or appointment or engage in any other occupation 
which that person could not have held when he or she was appointed as the Commissioner.

78. Under sub-paragraph (2) the restrictions run from the date of leaving office until the end 
of the financial year following the one in which the person ceased to be a Commissioner. Thus if 
the Commissioner leaves on 1 November 2010 the restriction would subsist until 1 April 2012.

79. Paragraph 8 gives the Commissioner wide powers to do anything which appears 
necessary or expedient for the purpose of, or in connection with or conducive to, the exercise of 
the Commissioner’s functions or efficiency of his or her administration.  These powers include
for example, the power to enter into contracts. The exercise of the powers in relation to the 
acquisition or disposal of land is, however, subject to SPCB approval under sub-paragraph (3).

80. Paragraph 9 provides that the validity of any acts of the Commissioner is unaffected by 
any procedural defects in the appointment or disqualification from appointment of a 
Commissioner.

81. Under paragraph 10 the Commissioner can delegate any function to any person the 
Commissioner authorises to act.  The Commissioner remains ultimately responsible for carrying 
out delegated functions.

82. Paragraph 11 provides that the Commissioner must comply with any direction given by 
the SPCB in respect of the location of the Commissioner’s office.

83. Paragraph 12 provides for the appointment of staff on such terms and conditions as the 
Commissioner determines, subject to approval by the SPCB. Sub-paragraph (2) makes provision 
for the payment of pensions, allowances and gratuities to former staff.  Sub-paragraph (3) makes 
provision for the Commissioner to (a) make contributions or payments toward provisions for 
such pensions and allowances and (b) establish one or more pension schemes. As read with sub-
paragraph (4) these provisions give authority to the Commissioner to make arrangements which 
may include pensions, allowances or gratuities by way of compensation for loss of employment. 
Approval for such arrangements must be obtained from the SPCB and the Commissioner must 
comply with any related direction. Provisions covering the arrangements for the payment of 
pensions etc. for former Commissioners are set out in paragraph 6.
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84. Paragraph 13 provides for the Commissioner to appoint advisers and use other services, 
subject to any connected payment being approved by the SPCB.

85. Under paragraph 14 the Commissioner must comply with any SPCB direction in respect 
of sharing premises, staff, services or other resources with any other officeholder or public body.

86. Paragraph 15 requires the SPCB to designate a person as the accountable officer.

87. Sub-paragraph (1) requires that the accountable officer must either be the Commissioner 
or a member of the Commissioner’s staff. Under sub-paragraph (4) the accountable officer is 
directly answerable to the Parliament for the exercise of those functions specified in sub-
paragraph (2).

88. The functions of the accountable officer are set out in sub-paragraph (2) and include: the 
signing of the accounts; ensuring that the finances are kept in good order; and ensuring that the 
resources are used economically, efficiently and effectively. That latter requirement links to 
paragraph 16 (budget), in terms of which the budget is approved by the SPCB and the 
Commissioner is required to ensure that resources are used economically, efficiently and 
effectively.

89. Sub-paragraph (3) provides a degree of protection for the accountable officer should they 
be required to act in any way which is inconsistent with their responsibilities.  Before any such 
action can be taken the accountable officer must obtain written authority from the
Commissioner.  Thereafter a copy of the authority must be sent as soon as possible to the 
Auditor General for Scotland.

90. Under paragraph 16, the Commissioner must prepare a budget before the start of each 
financial year and seek the approval of the SPCB by such a date as the SPCB determines. Sub-
paragraph (1) requires the Commissioner to prepare budget proposals for each financial year, in 
advance of that year, for approval by the SPCB. The SPCB is given power to set a timetable for 
the submission and approval of the budget proposals which will allow the proposals to be 
integrated within the SPCB’s wider budgetary arrangements.

91. Under sub-paragraph (2) the Commissioner may seek to revise the budget during the year 
by submitting revised proposals to the SPCB for approval.

92. Under sub-paragraph (3), in preparing a budget or a revised budget, the Commissioner is 
required to ensure that resources will be used economically, efficiently and effectively and must,
under sub-paragraph (4), so certify in any budget or revised budget proposal.

93. Paragraph 17 sets out the financial arrangements to be adhered to by the SPCB in relation 
to the Commissioner.

94. Under sub-paragraph (1)(a) the SPCB must pay the Commissioner’s remuneration and 
allowances.  Under sub-paragraph (1)(b), the SPCB only needs to pay the Commissioner’s 
expenses where properly incurred in undertaking the functions, less any sums received in 
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payment for services provided under section 3(2), for example, in providing training. The SPCB
is not compelled under sub-paragraph (2) to pay any expenses which exceed or were not 
included in the agreed budget (see paragraph 16). It is anticipated however, in this situation that 
the SPCB will take a decision in light of the relevant circumstances.  Should the SPCB wish to 
pay these expenses, power is provided in sub-paragraph (3) to do so.

95. Sub-paragraph (1)(c) provides that the SPCB will indemnify the Commissioner in respect 
of any liabilities incurred in the performance of functions. 

96. Paragraph 18 sets out the accounting and auditing requirements that apply to the
Commissioner. The Commissioner must keep proper accounts and accounting records and 
prepare annual accounts for each financial year. In so doing, the Commissioner must comply 
with any directions given by the Scottish Ministers who are responsible for such matters under 
section 19 of the Public Finance and Accountability (Scotland) Act 2000 (asp 1). Under sub-
paragraph (1)(c), a copy of the accounts are to be sent to the Auditor General for Scotland for 
auditing.  Under sub-paragraph (2), the Commissioner must make a copy of its audited accounts 
available for inspection, free of charge, to anyone on request.

97. Paragraph 19 adds the Commissioner to the list in schedule 2 to the Scottish Public 
Services Ombudsman Act 2002 of bodies subject to investigation by the Scottish Public Service 
Ombudsman (SPSO).

98. Paragraph 20 adds the Commissioner to the list of bodies set out in Part 7 of schedule 1 to 
the Freedom of Information (Scotland) Act 2002 (FOISA). That schedule lists those Scottish 
public authorities subject to the legal framework on information access set out in FOISA. 

99. Paragraph 21 adds the Commissioner into schedules 5, 6 and 8 of the Public Services 
Reform (Scotland) Act 2010 (“the PSR Act”).

100. Sections 14 and 17 of the PSR Act, among other things, give the Scottish Ministers power 
to make provision, by order, to improve the exercise of public functions and to reduce the 
burdens on any person resulting from any legislation.  In relation to section 14(1), “public 
functions” are defined by reference to the functions of certain persons, offices and bodies listed 
in schedule 5 to the PSR Act.

101. Section 19 of the PSR Act restricts the exercise of these powers in relation to certain 
bodies which are subject to the governance of the SPCB.  The Scottish Ministers may not 
exercise the powers in sections 14 or 17(1) in relation to the bodies listed in schedule 6, unless 
they are requested to do so in writing by the SPCB (section 19(1)).  Further, the Scottish 
Ministers may not lay any such draft order unless the SPCB consents (section 19(2)).

102. Part 3 of the PSR Act imposes certain duties in relation to the publishing of financial 
information by “listed public bodies”.  Section 35 provides that the “listed public bodies” to 
whom these new duties apply are those specified in schedule 8.
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Schedule 2: Investigations: supplementary provisions as to evidence

103. Paragraph 1 expands on the ability of the Commissioner to require a person to give 
evidence. Where oral evidence is required, the Commissioner must give notice specifying the 
time and place the person should attend. In cases where persons are requested to provide 
documents or other information, the Commissioner must specify the documents (or type of 
documents or other information) requested and the date by which they should be produced. In all 
cases, the Commissioner is required to inform the person in question of the matters to which the 
request relates.

104. Any person required to give any form of evidence to the Commissioner may apply to the 
sheriff for cancellation of any requirement imposed by the notice further to paragraph 2. The 
sheriff may allow this only if satisfied that the requirement is unnecessary having regard to the 
purpose of the related investigation, undesirable for reasons of national security or otherwise 
unreasonable.

105. Paragraph 3 empowers the Commissioner to administer an oath to any person giving 
evidence and to require any such person to take an oath.

106. Paragraph 4 creates offences in connection with the failure to comply with requirements 
relating to notices given further to paragraph 1 of schedule 2.  For instance, this provision makes 
it an offence for a person required by the Commissioner to give information or produce 
documents to fail to do so unless they have a reasonable excuse (and subject also to the operation 
of section 10(4) and paragraph 2 of schedule 2). Sub-paragraph (2) provides that a person found 
guilty on summary conviction of an offence under this section is liable to a fine not exceeding 
level 5 on the standard scale or to imprisonment for a maximum period of three months.

107. Paragraph 5 provides that where an offence is committed by a corporate body, Scottish 
partnership or an unincorporated body other than a Scottish partnership and it is proven that the 
offence was committed with the consent or connivance of, or was attributable to any neglect on 
the part of a director, manager, secretary, member or partner of such a body, or any person 
purporting to act in such a role, that individual also commits the offence and is liable to be
proceeded against and punished accordingly.

108. In accordance with paragraph 7, the Commissioner can pay allowances and expenses to 
any individual giving information of any kind in response to a notice under paragraph 1, subject 
to the approval of the SPCB.
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FINANCIAL MEMORANDUM

INTRODUCTION

109. This document relates to the Commissioner for Victims and Witnesses (Scotland) Bill 
introduced in the Scottish Parliament on 27 May 2010. It has been prepared by the Non-
Executive Bills Unit on behalf of David Stewart MSP, the member in charge of the Bill, to 
satisfy Rule 9.3.2 of the Parliament’s Standing Orders. It does not form part of the Bill and has 
not been endorsed by the Parliament.

110. The costs associated with the provisions of this Bill will fall on the Scottish Parliament
and will cover a small and focused Commissioner’s team.

111. The figures contained in this memorandum are based on the expenditure of the Scottish 
Commissioner for Children and Young People (SCCYP) and the Scottish Human Rights 
Commission (SHRC).  The costs set out in this Memorandum are therefore indicative. 

112. As per paragraph 12 of schedule 1 to the Bill, the Commissioner will appoint staff to 
support the Commissioner’s functions on such terms as he or she determines, subject to the 
approval of the SPCB. 

113. The Commissioner must comply with any direction given by the SPCB as to the sharing 
of premises, staff, services or other resources with any other officeholder.  In this Memorandum, 
assumptions have been made that the SPCB will direct that the Commissioner for Victims and 
Witnesses will share back-office functions with one of the other SPCB-sponsored officeholders 
(e.g. the SHRC), in the interests of minimising costs.

COSTS ON THE SCOTTISH ADMINISTRATION

114. The Bill will place no direct costs on the Scottish Administration.  However, the cost of 
the Commissioner will be funded by the SPCB, which is funded directly from the Scottish 
Consolidated Fund.

COSTS ON THE SCOTTISH PARLIAMENT

115. The office of the Commissioner for Victims and Witnesses will be funded by the SPCB.

The Commissioner

116. The costs incurred in the recruitment and appointment of the Commissioner will be those 
associated with advertising (£10,000) and the appointment of an independent assessor to assist 
the selection panel (£2000). The total cost for the recruitment is estimated at £12,000.

117. The Commissioner’s salary is expected to be similar to that of the other officeholder 
posts in Scotland. Salary is aligned to that of the SCCYP because of the similarity between that 
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role and the role of Commissioner for Victims and Witnesses in terms of remit, functions and 
investigatory powers.  Therefore, whilst it is for the SPCB to determine the Commissioner’s 
salary, it is expected that the Commissioner’s salary will be around £75,000 per annum plus 
employer’s pension and national insurance costs. Given that it is envisaged that the 
Commissioner will have a focussed role, the potential exists for the Commissioner to work on a 
part-time basis and for salary costs to be reduced.

Staff costs

118. As per paragraph 12 of schedule 1 to the Bill, the Commissioner will determine his/her 
staffing structure and staff terms and conditions subject to the approval of the SPCB. The staff 
costs set out in this memorandum are therefore indicative. However, estimated costs are based on 
the establishment of a staff team of 3.2 full-time equivalents to support the Commissioner in 
carrying out the general function and specific functions detailed in sections 2 and 3 of the Act
and other functions in section 4 and 5.  It is expected that the staff team will be flexible in order 
to respond effectively to communication, education, research and policy demands and the 
following indicative staff team reflects this:

Post Salary NI and pension Total

1x policy and research officer £30,358 £9,107 £39,465
1 x legal officer (part-time 22 hours) £18,214 £5,464 £23,678
1x education and media officer £30,358 £9,107 £39,465
1x office manager/PA (part-time 22 
hours)

£14,270 £4,281 £18,551

Total £93,200 £27,959 £121,159

119. Total salary costs are therefore forecast as £93,200.  Pensions and National Insurance 
contributions will account for around a further 30% of the salary paid (£27,959).  Total staff 
costs will therefore be £121,159. 

120. Recruitment costs for staff will again depend on the decisions made by the Commissioner 
and the SPCB.  However, should the above approach be adopted, it is expected that total 
recruitment costs will be around £25,000, to cover advertising and selection processes.  A figure 
of £6,250 (approx one quarter of total recruitment costs) should be allocated to future 
recruitment per year.

121. It is expected that training costs will peak in the second year, following the establishment 
of the Commissioner’s office and, in proportion with reported SHRC expenditure, £2500 has 
been identified for the first year.  This will be increased to £4000 for the second financial year 
and reduced to £2500 per year in subsequent years to reflect ongoing training needs and the fact 
that training resources and in-house training will be shared with the SHRC.
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Equipment

122. The office will require a variety of equipment and whilst certain elements of this will be 
in place at the SHRC office (e.g. photocopier), new staff will require their own desks, chairs, 
telephones and IT equipment.  It is estimated that £15,000 will be required to purchase the 
necessary equipment, with 25% of this value, £3,750, required to cover upgrading and 
replacement costs each year.  It is not anticipated that the office will require major adjustment or 
fitting out for the Commissioner’s purposes and therefore a sum of £10,000 is forecast to include 
any necessary minor adjustment, adaptations or additional purchases necessary to set up the 
office (for example, meeting room furniture, signage, ramps for access). 

Running costs

123. A sum requires to be allocated to general office running costs such as utility bills, 
cleaning, stationery and postage.  This figure has been calculated by reference to the existing 
running costs of the SHRC, which is a similar-sized office and with whom the Commissioner 
will share costs where possible.  The SHRC has current running costs of £20,000 and in 
anticipation of a saving associated with the sharing of premises and the establishment of a 
smaller team, the running costs of the Commissioner are estimated as £18,000.

124. Under the Bill, the SPCB will have the power to direct the Commissioner’s office-sharing 
arrangements. It is expected that the Commissioner will enter an office-sharing arrangement, 
potentially with the SHRC and the Equality and Human Rights Commission Scotland. Based on 
this forecast, rental costs are estimated at approximately £50,000 with a view to this being 
monitored by and agreed with the SPCB.

Travel costs

125. The Commissioner will promote awareness and understanding of the interests of victims 
and witnesses and identify and promote best practice.  In doing this the Commissioner will be 
required to travel extensively in Scotland and the rest of the UK.  It will also be essential for the 
Commissioner to consult a wide range of individuals and small community-based organisations.
Where possible the Commissioner will use telephone and video conferencing facilities.  It is 
estimated that travel costs will be in the region of £10,000 in the second year, which will be the 
peak time for activity, given that the Commissioner will mostly be concerned with setting up 
office in year one. There will be a reduced budget of £7,500 in the first year and in subsequent 
years. 

Promotion, publication and education/training delivery

126. The Commissioner has specific functions to promote awareness and understanding of the 
interests of victims and witnesses, to promote best practice, to publish and otherwise disseminate 
information or ideas and to provide education or training.  These are considered key functions to 
support the Commissioner’s general function to promote and safeguard the interests of victims 
and witnesses.

127. The Commissioner will wish to conduct targeted and focussed work in these areas, 
responding to points raised by victims and witnesses. The Commissioner must also establish
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good relations with a range of service providers, statutory and voluntary organisations and others 
working with victims and witnesses.

128. The Commissioner will be required to devise campaigns, publications and liaise with 
various media. A wide range of education materials will be developed to raise awareness and 
deliver training effectively and improve the position of victims and witnesses in Scotland.

129. A budget of £50,000 is anticipated in respect of fulfilling these functions. 

Research

130. The Commissioner will promote, commission, undertake or publish focused research to 
further the interests of victims and witnesses in Scotland.  Such research will also encourage best 
practice in addressing the needs of victims and witnesses.  

131. There are extensive gaps in knowledge in relation to victims and witnesses and in order to 
support at least one large scale research project each year it is anticipated that an annual research 
budget of £50,000 will be required. 

IT consultancy

132. In the interests of keeping costs down, and with reference to the accounts of the SHRC
and the SCCYP, it is expected IT support (including website development) will be procured on a 
consultancy basis.  The SHRC accounts indicate £16,000 for such a contract.  It is anticipated 
that there will be opportunity for the Commissioner to enter into a similar contract and therefore 
an approximate cost is estimated at £16,000. It is expected that there will be a one-off additional 
cost of approximately £25,000 for IT set-up, to include the development of a website.

Other consultancy 

133. The Commissioner will require one-off or annual professional input, such as internal 
audit or perhaps management consultancy.  A figure of £4,000 has been predicted to cover these 
costs.  Any such expenditure will be subject to the approval of the SPCB.

Total cost on the Scottish Parliament

134. The table below sets out the indicative cost on the Scottish Parliament for the first year 
(based on full-year estimates plus start up costs) and subsequent years of the Commissioner’s 
operation.  
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Breakdown of costs Total cost including start 
up costs

Year 2 Subsequent years

Staff costs
Recruitment of 
Commissioner

£12,000 £0 £0

Commissioner salary £75,000 
plus NI and pension   

£75,000 plus 
NI and 

pension

£75,000 
plus NI and 

pension (this will 
rise with 

increments)
Recruitment of staff £25,000 £6,250 £6,250
Staff salaries £121,159 £121,159

(this will rise 
with 

increments)

£121,159, 
(this will rise with 

increments)

Staff training £2,500 £4,000 £2,500
Sub total £235,659 £206,409 £204,909

Office costs
Rental £50,000 £50,000 £50,000
Office equipment £15,000 £3,750 £3,750
Running costs £18,000 £18,000 £18,000
Sub total £83,000 £71,750 £71,750
Functional costs
Travel £7,500 £10,000 £7,500
Promotion, publication 
and education/training 
delivery

£50,000 £50,000 £50,000

Research £50,000 £50,000 £50,000
Consultancy (IT, Audit 
etc)

£20,000 £20,000 £20,000

Sub Total £127,500 £130,000 £127,500
Set up costs
Office £10,000 £0 £0
Website design £25,000 £0 £0
Sub total £35,000

Total £481,159 £408,159 £404,159

COSTS ON LOCAL AUTHORITIES

135. No additional duties are placed on local authorities by the Bill and therefore no costs 
would fall upon them.
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COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

136. It is intended that costs associated with establishing a Commissioner for Victims and 
Witnesses will be minimised by sharing back office functions with the SHRC.  The costs relating 
to the establishment and running of the Commissioner’s office will be taken from the 
Commissioner’s budget and will not impact on the budget of the SHRC.

137. The Bill has no financial impact on any other body, individual or business.

MARGINS OF UNCERTAINTY

138. This financial memorandum has been prepared with a view to the Commissioner for 
Victims and Witnesses sharing back-office functions with the SHRC and thereby sharing office 
space with the SHRC and the Equality and Human Rights Commission Scotland.  Current costs 
of the SHRC and the SCCYP have been used to inform the calculations but there is a degree of 
uncertainty in relation to how exactly any costs might be shared with the SHRC, how the 
Commissioner will determine the final staff structure and the location/rental costs to be agreed 
with the SPCB.  

139. The Bill reflects the developments in accountability in relation to 
Commissions/Commissioners, contained in the Scottish Parliamentary Commissions and 
Commissioners etc. Bill.  The Commissioner’s activity in relation to acquisition of land, location 
of office, staff, advisers, sharing of premises and budget is subject to the approval of the SPCB 
(as set out at paragraphs 8(3), 11, 12(5), 13(3), 14, and 16(1) and (2) of schedule 1 to the Bill).

140. The financial memorandum does not include forecasted costs for any investigation 
carried out by the Commissioner.  Should an investigation prove necessary, existing staff costs 
would cover the main costs, with additional costs that involved the appointment of advisers or 
the issuing of expenses being subject to the approval of the SPCB (under paragraph 14 of 
schedule 1 and paragraph 7 of schedule 2).

——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 
COMPETENCE

141. On 25 May 2010, the Presiding Officer (Alex Fergusson MSP) made the following 
statement:

“In my view, the provisions of the Commissioner for Victims and Witnesses (Scotland)
Bill would be within the legislative competence of the Scottish Parliament.”
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